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IN THE SUPREME COUliT OF TIIE HAWAIIAN
ISLANDS.

Si'kciai. Jaxuakv Tkiim, 'XK

JAS. A. KING, Minister of the Interior of the Republic of
Hawaii, on behalf of the Republic of Hawaii v. OAIIU
RAILWAY & LAND COMPANY, a domestic cor-
poration.

ArpKAL FiiOM Circuit Juijok Stam.kv, Fikst Circuit.
i

SniMirrKD January 0, 10, and 11, 1S99. Decided
aLvkcii 2.3,1S99.

Judo, C.J., Whitixg, J., and Circuit Judge Perry, ix place
of Frear, J., disqualified.

A certificate of approval by the Cabinet, in accordance with the statutes,
of the location of the Oahu Railway & Land Company does not carry
with it the right to condemn land under navigable waters of the
iharbor of Honolulu and a right of way ever the harbor, where the
contemporaneous correspondence between the parties and a con-
temporaneous lease between them plainly indicate that the
eminent had a contrary intention, even though the location ap-
proved covers lanl tinder navigable waters.

The State has the possession and control of the navigable waters of the
eaid harbor 'and ia a trustee thereof for the public and cannot
absolutely alienate such interest.

OPINION OF THE COURT BY JUDD, C.J.

This is a bill in equity for an injunction, as follows:
To the Honorable A. Perry, First Judge of the Circuit Court

aforesaid:
The undersigned, James A. King, Minister of the Interior of

the Republic of Hawaii, acting in his official capacity for and
on behalf of the Government of the Republic of Hawaii, plain-
tiff herein, complaining of the Oahu Railway & Land Company,
Limited, a corporation created under and existing by virtue of
tho lawTs of the Republic of Hawaii and doing business on the
Island of Oahu, defendant herein, savs:

; I.

That the Republic of Hawaii is seized in fee simple of all those
premises situate in and adjacent to Honolulu harbor, Island
of Oahu, and bounded and described as follows (the metes and
bounds are identical with those given in the lease hereinafter
set out). .

ii.

f.'cilitb and that plaintiff had te-r.- e. We think tlu! t!e r.urt
made the nd-tak- e in o:.id ring that the qui?i h ? ua mm

oi "public ue" ngai:;.: anthr pnMio i:' at.d that the v r-li- on

of the plaintiff public ue n sUj rir t. f ndut
a trairahlc f..-:- . Tl.- - iid :.o- - n thi. j.;t;t i::qqtrly
admittid at.d tr hae t .. flo:iM'r1 it.

I: i I no'tly -- 'at.! by K.ind.dp!i t V.v. 'xu :t ltnu::i. Sv. ;.7l
that the pfoj- - rty "l the -- !a!' i tibjav! to the rihl -- f
mitieut b:r. ii:it i: i alm adv b !d fr u h t:

the !a!e l:uv de:g:j.i!i Xu tl.' right of the ! f nL&:t o.t;i
.ity ! o-ij.- h u.u privu'e prj rty fr pablj- - u- - -- ! 'tily

U-att- -e t!ii right h.i U-- ! bga!il to it bv the utc. :!ni:pi
it b gilatun-- . The defendant i i rvi- - thi autl.ri:v
the Mate" agent atcl in puri:atH-M- - tlx :ate t:.it n! dmain.
'I he defendant eaur.: rM ri' thi riglit .g-jit:- the
atitla-rit- x That tranMVmd it to l fi ndant. . pt by i: pn- -

! nt. On principle, the def-r.dati- t lia ti. authority
If mil prj rty alrt-ad- y ubjtvt t. publi . Tle d --:rine
that land of the Mate held for aje or ttlrn; :;t niav m !akn
fr railroad pttrj--- - but n..t noli hind a U aln-ad- y apprejria!el
fr -- jivial n-- - if the p. n.t: nt, : t :i:aiccl by
text writ r an1 many adjndpd ran- -. Elli.!. R. K. St.
Randolph Et;,. li..:n.. Sin .".o.M: t S. r. fiioi.. 7 Hoar. 2.

In thi ea-- e the court said. "It i t..: .piMi-:- d thai bnd
within a Mate purvh. td by the Unitil Static a a mere proprie-
tor, and ma n-n- ol or appropriated to any ial pur- - t:iay
f liable to ondetnuatiou for Mrtm t r higbwat like the land

of other pn-prirti-- r. ntahr the right of rmim ut btuatn In
order to atithorii ueh roud lunation, the rurt ay tlat "St
iuut l--

o for a pul lie objeri. cbarly ujirior or ura:ntjn:, or
ti which prvfi-rvuc- i epns--l- y girn by law or the constitu-
tion.' and the court mjoinol the oj ning ( stnr ! in Chicapn
through land appropriate! by the Federal Ctorrrnmrnl fr
Frt iK-arU-m- ." and the omrt av further that "it U ot:r dutv

to uport the general parniim nt in the cm rri .f all which
i plainly grantol t it and i nx--'a-r fr the dicharge
of the great w( r iutnttl to it by the .p!e and the la!e.""

The ca? lefor U do. n,.; rai the quetiu Hhrther the
public laml of the government held f.r rental. ale or m nlctneiit
can U comb tuned by the defendant, in the cm rvie of eminent
domain, and we ticl not further dirti it. Wc ar limited
to the exact qtn-tio- n whe flier the lantl under the navigable uat r
of the harlor of Honolulu can l ctndcnincL

We titid much light tq-i- n thi question front the ca-- - if tb-i- W

Ccnlml ;. ;. r.JUinnl, lift l S. H7, dccidJ in
1 !:. Tin? right of the State of Illinois tin-- City -- f Chicago
ami of the Illinois Central R. R. in the liarl-o- r i Chieagv, ucrc
disetis-it- l and the question wa "urhethcr the legislature va
iNinijK tent to deprive the .Mate (by grant to the railroad) of it
ownership of the Mibnurgvd land. of the !arUr or tTitcago,
ami of the ulequcnt ontnd of iu water: or, in other wtrds
whether the railnutl o-q-.rat- can hold the land and control
the watcr by the grant agaitiM xny future cXerri-- ' of j-- r.it r
over tliciu by tln state." Wc tplote fnui the dcebioti a follow:

"That the state ledd the title to the land under the tavigble
waters of Lake Michigan, within it limits in iIjc an;e manner
that the state ledd title oil unh r tide rat r. by the com-
mon law, we have alrradv shown, and tliat liIe iifm-aril- v car-r- h

with it control over the water aUvc them uhrnevcr ihc
laud are siibjvctol to u-- c. Rut it i a title diff tx nt in rharaetcr
from that which the Mate hold in land in! nd-- l for ab-- . It i

diffenut fnm the title which the ruilol State h..M in. the
public land which are ojn to preemption and ab-- . It 1 a
title held in tnt-- t ftir the ipb of the Mate t!at they may njov
the na ignition of the water, cam on otumcrce uvt r fhent and
have lilicrly of ti-hi- ng therein fnl fvv. the lftnic?i.ji or in-terf- en

nee- - of private jvirlb. The inten-- t of the oop!e in the
navigation of tho waters and in commerce, over tlietn taav le
impnviil in many iuManei by the t rtxrtin t.f uharvr- -, dork
and piers therein, for which p;iq-- e the state may grant tared
of the submirgeI land; and, Kng a thfir diqfition
male for r.ch purj-- f n a1M objee'iot ran l tnad U the
grant. It i grant of turcel f land under navigable uaUrf
that may nffrl foundation for uharves I' rs drk and otLr
trctun- - in aid of cuniitu rcc, and grant of jurm 1 uhirh. Iw-it- g

eeeupietl. do not ultautially itntair the p-.ibl-
i'- in! rt in tb-lan- d

and water n mainiug. that are ebb :ly onM n-- 1 snd
faint! in the adjulgl ca- - a a valid exercj' of b,gS!a"ive
jiwer cnitently with the tni-- t f the public uj.n uhirli warh
h nd an held by the Mate. I!t:t that i a ry iliffert ui ittriue
fn!u the ne whieh uouM anc'ioti the aUlirati'u of the g neral
cotitnd of the Mate over land tinder the tiaig-abl- e uatir cf
an etitirx' harl--- r ir lsyf or -- f a a or lake. Srh aUlacatjou
i not toui'etit with the e rvi of that truM uhih nIr
the gvt nme:it of the ta!e to pnrve wh ua5r f r the i:e

f the ptlblie. Ti;e tr.i-- t devolving UJ-- n the !a!e f-- r tho jiblje.
and which can only W- - li-ehar- gd by the tr:;g ::,: ii c-n-tn- d

ef proj rty in which the public la an ir.".rM. rann.i lr
nliuqtii-hc- l by a trar.MVr of the prrrty. The ex-n:r- d of ;bo
ta!e for the puq of the IniM ran tvt r 1- - 1!. t xe p; to
uch jure I arc u-e- d in pn-motir.- g' the in!' n-- t.f the public

fhertiii. or can !- - !; 1 of uithotit aty :dantsal imjuir-tneti- t

of the public intrct in fhe land and water u inaining.
"A grant all th- - land t:ndr the tiaI;-abl- e va! r a

tate ha tiet r Um adjt:dgl to I within the j.ter:
and any attemp:d grant the kind would I held, if tlabvdutcly VoM on i face, a ubj-- t ! rrv-ati.- u. Tle jlate
can no im-r- e aUlieati it trut tTer pn-jri- y in which the aLc!c
jn'oplc areintrrt-te- d. like navigable araH r and --il unde r thctn,

i a- - to leave them cntindy tudcr the u-e- ? and ce-ntt- ol .f private

Iartieuhirly dc-criU-
-d. together with tin- - t ritual right f.-- r it.

its sueccors and assign, to make, and if m-cessar- v b maintain,
and ue the right of way by water for vcsd and all :h r wat. r
.raft of any draught, whatever, ..vt and upon ;dl land and
water (the same being ..wiml by tin- - Republic of Hawaii I be-

tween the land above dccril.ed and d cp water in Honolulu
harbor and every jart thereof, and the right for it. it.. -- uccwr
and aligns, to sail, haul and otherwise tranport vt and all
other water crafts of whatever draught aero aiid ,.vt the
suM right of way and every iortion thereof. a ,.,.py ,.f which
notice is hereto attached and made a part hereof a?. I marked

Exhibit IV
That said land and right of way jm-jM- d to U- - appropriated

by the defendant an Inking ucd for pnblie purp . to wit:
for the sailing, navigation and anchorage of vcs!..

That the use to which said pnjHTty i Wing put at pie, n:
rinie and the u-- e whieh tin atno i alout to l p;:t t. j- - a m-r- e

necessary pnblie ue than that for whieh it i- - ough h- - appro-
priated bv the defendant. .

That tho Oovcrnmcnt of the Republic of Hawaii I. auto, .ri.d
and empowered by law not only to take all real rotate U-li:gii:- g

to any jm ivoii or person or corporation, togitht-- wis!: all
structures and improvement- - thereon, franchic r apparte-nance- s

thereunto belonging and all projHTty apprpn4tel to
some piddic where it apear-- i that tlu ue to which .iil

projerty is sought to be put i a more me.ry public i:-- e than
that, to which it has already n appnpriatei1, but to n tain all

roperty vested in it whieh is King UM-- d for public pMrpe and
whieh is intended to Ik ucd for ?sud urMM.

That the propo-e- d action on the art of tlu defe!,iant i- - with-

out authority or justification by law, and if permitted to pn-eee- d,

will work irreparable, injury to the Government of the
Republic of Hawaii, and to the public right and intert-- t- in
navigation, hipping and wharfage, as alove H-- t forth, and U

contrary to the sovereign right of tin Kepublic of Hawaii in
the ownership of it- - projerty.

Wherefore your ietitioner pray.s that the said Oahu Railway
v; Land Company, Limited, may Ik; enjoined by the mandate of
this Honorable Court to desist and refrain from provevding a?
aforesaid, and that a writ of injunction iMio prohibiting tho
defendant, its attorneys, servants and agents, from going on with
the proceedings to condemn said pmerty as aforesaid, and from
entering upon, taking osHssion of or in any wio interfering
with the rights of the Hawaiian Government in the premises
aforesaid, or exercising on its juirt any rights of ownership, and
for sucli other and further relief as to tho court sec-in- s meet.

After injunction issued by Judge Stanley, uu motion of plain-

tiff, and modification of same, injunction by defendant, demurrer,
answer and decision dismissing the bill, such decision Wing sub-

mitted toby plaintiff, plaintiff took a general apieal to thU Court.
AVc do not, in view of the general apieal, deem it ncccs-ar- y to
enlarge upon in detail the alove steps taken in the cae.

The exact question lioforv us is whether the plaintiff ha a

right to a perpetual injunction to prevent the defendant com-

pany from condemning, under its alleged right to exercise eir.i-nen- t

domain, the property in question. This property is ad-

mitted to Ik that of the Government of Hawaii and it is the
land descrilK'd under navigable water of the liarlKr of Honolulu.
"Whether it can be taken by the defendant company depend
upon several considerations. If the pnerty in question is no?

subject to the defendant's right of condemnation the injunction
was properly issued and should 1m made pcqx-tual-

. This vn

the view of this Court in air. Ct,ni. d-- Smjiir f'o. r. Knhuhri
I. . Co., page 179, anU

In order to ascertain whether the projK-rt- y in question is ?td

ject to defendant's condemnation proceeding, we mu-- t first con-

sider the nature of the pnqerty. That the harlnirs and channel-o- f

this country are government proerty and that such pniKrty
as well as harbor improvements, construction and repair of public
wharves, &e., are under the can' and sUKrvi-io- n of the Minister
of the Interior is evidenced by Sees. lt'0. lil'J, lnti, lf7, lot.
;"0fi and T07 of the Civil luiws of 1597.

It is not denied that tin defendant conqiany i- - under the gen-

eral Railroad Act of 1S7S, and has a contract with the Minister

of Interior, and has the right to condemn proH-rt- y for public ue
of the railroad. It holds as the agent of the tate the dt-lcgat- il

right to exercise eminent domain.
dudge Coohv define Eminent Domain t U "the rightful

authority which exi-t- s in every oven ignty to eontnd and rcgu- -

late thost; right of a public nature which pertain to it iitir.ru

in common, and to appropriate ami control individual pnqn rty
for the public benefit," Arc. Coob-y- , font. Urn-- See. Ld

Ed. This author abo say that some of tho--e an complete

without any action on the part of the Mate: a i theYae with

the rights of navigation in its .ea. lake and public river, and
no specific legislative authority i required in order that the
government may u.e public pp rty for public ue. and there
i no judicial control vir tin fact or manner of ueh ue.

We widi to distinguih if j ible In tw eii the right of tin

defendant company to cxcrcio minetit domain over projKrty
of individuals and property of the Mate itelf. The bill aller:- -

that the ''land and right of way pnqed i.. U- - .qprpriitl by
the defendant are Wing' used for pnblie purj--- . t wit, for

the sailing, navigation and anchorage of eeb. and that the

use to which the properly is n.v U ing put and the u-- e t. which

it is about to be put i a "more iu-ar- y public ue than that

which it i sought to be. appropriab-- d by the defendant. The

defendant denied this and was allowed by the court Mow under

plaintiff's objection, to adduce evidence tending to hov that

defendant had better plan for harW improvement and dock

That on the 15th day of March, A. D. 1890, Lomn A. Thurs-

ton, Minister of the Interior of the then Hawaiian Kingdom,
acting for and on behalf of the Hawaiian Government, leased

to tho defendant herein the above described premises together

with adjacent premises more particularly described in said lease,
a copy of which is attached hereto and made a part hereof and

'

marked "Exhibit A."
That under said lease the Government has the right to take

possession of the land demised, or any part thereof, together
with the improvements on the same or on any portion, which

may be so taken, at any time after giving ninety days' notice

so to do and the payment or tender to the company of the value
of such improvements

- That the Government of the Republic of Hawaii desire to

and are about to take over the property demised as aforesaid

for the purpose of establishing Government wharves, and in

furtherance of such desire and intention, on the 27th day of

September, A. D. 1897, it, by James A. King, Minister of the
Interior, notified the defendant of its intention to take possession

at the end of ninety days from that date of the premises demised

as aforesaid, "together with all the improvements on the same,

not, however, including the coal hoisting plant, and estimating

tho value of such improvements at $1G,5G0.00, and further no-

tified the defendant that at the end of said ninety days it would

tender and pay said sum, or in lieu thereof such sum as should

be agreed upon, or in default of agreement such sum as shall Ik?

named by a board of arbitrators according tor the provisions of

tho said lease. ...
it

in.

That the premises described by metes and bounds as aforesaid

are below low water mark and that the tide ebbs and flows over

the same. .

IV.

That the land and waters of the harbor of Honolulu and rights
appurtenant thereto are the property of the Republic of Hawaii.

, v.

That the wharfage and dock facilities of the harbor of Hon-

olulu are inadequate to meet the requirement? of shipping, com-

merce and trade.

TI.

That the Hawaiian Government is proceeding with extensive
wharf improvements in the harbor of Honolulu and is taking

under the powers vested in it by law, all property facing on said

harbor suitable for wharf purposes for the purpose of erecting
and maintaining xublic wharves, and that the property above
described, is necessary ior sucii purposes.

VII
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